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Democratic Secrecy 

DENNIS F. THOMPSON 

Sunshine laws, the Freedom of Information Act, investigative 
journalism, and a robust First Amendment ensure that U.S. citizens have access 
to more information about public officials and public agencies than ever before 
in history. Yet even in what may be the most open national government in the 
world, secrecy persists. According to the Information Security Oversight Of- 
fice, which keeps watch over the U.S. government's secrets, more than 31/2 mil- 
lion new secrets are created each year.' That works out to almost 10,000 new 
secrets a day. No doubt many more secrets were not even recorded. Until re- 
cently, even the rules and criteria for classifying and declassifying secret infor- 
mation were themselves secret. There are now two million officials in govern- 
ment and another one million in private industry with the authority to classify 
documents. Many of these are what are called derivative classifiers, who with- 
out signing their own names can declare their own document classified just be- 
cause it quotes from another originally classified document.2 

Government secrecy certainly has not been ignored. Many scholars and re- 
formers have examined it critically, and government bodies have investigated 
the problem. A bipartisan national Commission on Government Secrecy 
headed by Senator Daniel Patrick Moynihan recently concluded that a massive 
"culture of secrecy" has spread with little oversight throughout the government 
during the past eighty years, and has seriously eroded our democratic process.3 
Nevertheless, most of the literature on government secrecy neglects the funda- 
mental democratic values underlying the problem and focuses instead on the 

I Information Security Oversight Office, Report to the President, 1995 (Washington, DC: U.S. Gov- 
ernment Printing Office [hereafter GPO], 1996), ii. 

2Report of the Commission on Protecting and Reducing Government Secrecy, Pursuant to Public 
Law 236, 103rd Congress (Washington, DC: GPO, 1997). 

3 Ibid. 
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laws and policies that regulate secrecy, patterns of abuses by individual officials, 
or particular practices such as executive privilege and national security.4 When 
writers examine fundamental values, they usually pose the problem as a conflict 
between secrecy and democracy.5 

This article seeks to show that for a limited but significant class of public 
policies there is a fundamental conflict of values that is not readily resolvable 
and that creates a continuing problem for government secrecy in a democracy. 
The conflict is not primarily between secrecy and democracy but arises within 
the idea of the democratic process itself. Some of the best reasons for secrecy 
rest on the very same democratic values that argue against secrecy. The demo- 
cratic presumption against secrecy (and in favor of publicity) can be defended, 
but not so simply as is usually supposed. 

The conflict involves this basic dilemma of accountability: democracy re- 
quires publicity, but some democratic policies require secrecy. The first horn is 
familiar enough: the policies and processes of government must be public in 
order to secure the consent of the governed. At a minimum, democracy re- 
quires that citizens be able to hold officials accountable, and to do that citizens 
must know what officials are doing, and why. But the second horn points to the 
fact that some policies and processes, if they were made public, could not be 
carried out as effectively or at all. These policies and processes may well be ones 
to which citizens would consent if they had the opportunity. The most familiar 
examples are in foreign policy and law enforcement. If the Dayton negotiations 
on Bosnia had been open to the press and all the terms of the final agreement 
fully disclosed, the leaders would almost certainly not have been able to reach 
an agreement. Or if the plans for a sting operation to catch drug dealers were 
revealed even after it took place, the safety of informers and future operations 
of a similar kind would be jeopardized. 

The dilemma of accountability may be thought of as a political version of 
the Heisenberg uncertainty principle. Just as physicists can't measure a par- 
ticle's position and momentum at the same time (because the process of mea- 
suring the position disturbs the momentum), so citizens cannot evaluate some 
policies and processes because the act of evaluating defeats the policy or under- 
mines the process. 

Faced with this dilemma, democrats might seem to have only two alterna- 
tives: abandon the policy or sacrifice democratic accountability. The first alter- 

I Itzhak Galnoor, ed., Government Secrecy in Democracies (New York: Harper & Row, 1977); Don- 
ald C. Rowat, ed., Administrative Secrecy in Developed Countries (New York: Columbia University 
Press, 1979); Kenneth G. Robertson, Public Secrets: A Study of the Development of Government Se- 
crecy (New York: St. Martin's Press, 1982); Mark J. Rozell, Executive Privilege: The Dilemma of Se- 
crecy and Democratic Accountability (Baltimore: Johns Hopkins Press, 1994); Daniel P. Moynihan, 
Secrecy: The American Experience (New Haven: Yale University Press, 1998); and David Vincent, The 
Culture of Secrecy in Britain, 1832-1998 (New York: Oxford University Press, 1998). 

5 Francis E. Rourke, Secrecy and Publicity: Dilemmas of Democracy (Baltimore: Johns Hopkins 
Press, 1966). But see Sissela Bok, Secrets: On the Ethics of Concealment and Revelation (New York: 
Pantheon Books, 1982), 102-115, 171-190. 



DEMOCRATIC SECRECY | 183 

native is sometimes the right one. In the Iran-contra affair during the mid- 
1980s, Lt. Col. Oliver North kept his actions and the policy of trading arms for 
hostages secret by giving misleading answers to Congress. A congressional 
counsel later challenged him by asking, "But these operations were designed 
to be secrets from the American people?" North responded: "I'm at a loss as 
to how we could announce it to the American people and not have the Soviets 
know about it.... "6 But the trouble was that it was not only the Soviets who 
would have undermined the policy but also many Americans, including a ma- 
jority in Congress. If one of the reasons that a policy cannot be made public 
is that it would be defeated in the democratic process, then the policy should 
be abandoned. 

Even the second alternative-sacrifice the accountability-may be appro- 
priate in exceptional circumstances. President John Kennedy did not tell the 
American people during the Cuban missile crisis that in order to get Nikita 
Khrushchev to withdraw Soviet missiles from Cuba, he agreed to remove 
American missiles from Turkey.7 Nor through most of the nuclear era did most 
Americans, including most members of Congress, know much about critical el- 
ements of nuclear strategy; moral not only technical choices were made without 
public accountability. 

But many policies that require secrecy to be effective do not lend them- 
selves to either of these alternative strategies; we usually do not want to give 
up either the policy or the accountability. So in practice, we try to compromise 
by moderating the secrecy-by lifting the veil of secrecy just enough to allow 
for some degree of democratic accountability. In general, this strategy is more 
difficult and should be employed with more caution than is usually assumed. 
The dilemma of accountability is often inescapable, and in any choice between 
secrecy and publicity, publicity should have ultimate priority. The basic reason 
is that in any balancing of these values, there should be enough publicity about 
the policy in question so that citizens can judge whether the right balance has 
been struck. Publicity is the pre-condition of deciding democratically to what 
extent (if at all) publicity itself should be sacrificed.8 

This dilemma can be seen more clearly by considering two general ways in 
which secrecy may be moderated-ways in which the veil of secrecy may be 
penetrated. In each case we need to ask what kind of democratic accountability 
this makes possible and whether it is sufficient. This approach is intended to 
broaden the discussion of government secrecy to include some forms that are 
common enough in the life of public officials but neglected in the literature. 

6 David Nacht, "The Iran-Contra Affair" in Amy Gutmann and Dennis Thompson, eds., Ethics and 
Politics, 3rd ed. (Chicago: Nelson-Hall, 1997), 57-66. 

7 Graham T. Allison and Lance M. Liebman, "Lying in Office" in ibid., 49-53. 
8 For discussions of the publicity principle, Amy Gutmann and Dennis Thompson, Democracy and 

Disagreement (Cambridge, MA: Harvard University Press, 1996), 95-127; and David Luban, "The 
Publicity Principle" in Robert E. Goodin, ed., The Theory of Institutional Design (Cambridge, UK: 
Cambridge University Press, 1996), 154-198. 
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TEMPORALITY: WHEN IS THE VEIL LIFTED? 

The first way in which secrecy may be moderated involves its temporal dimen- 
sion. We moderate the secrecy by making it temporary: lift the veil in time for 
citizens to judge the policy or process. The main question we should ask is: 
What if any democratic accountability is lost by the delay? 

Consider the case of the ill-fated Clinton administration's Task Force on 
National Health Care Reform, which in early 1993 brought some 500 experts 
together in four months of meetings to design a comprehensive plan to guaran- 
tee health care. For much of that time, the meetings were closed, and even the 
identities of the experts were kept secret. The administration argued that this 
kind of process allowed participants to take more risks at the earlier stages of 
the formulation of policy and that it reduced the chance that a well-grounded 
policy (which could later win public approval) would be rejected early simply 
because it was unpopular with special interests.9 The courts eventually disal- 
lowed the secrecy.10 

But the administration did not ask citizens or their representatives to consider 
whether the secrecy was justified for this purpose. It is difficult to argue that 
the secrecy served the overall cause of health care reform very well. In the end, 
the health care plan failed-no doubt for many reasons. But it should have been 
clear that public support for any plan would ultimately be harder to achieve if 
the policy makers did not show that they were responding to criticisms and tak- 
ing into account diverse interests in the process of formulating the plan. 

This is not only a political but also a moral point: the less that citizens know 
about a policy, the less accountable the government is for the policy. Further, 
the less meaningful is the consent citizens give to it, the less justifiable is the 
use of state power to enforce it. Thus even temporary secrecy can block citizens 
from knowing about critical phases of the process in which the policy is adopted 
and thereby diminish both accountability and consent. 

Temporary secrecy does not of course always diminish accountability. 
Sometimes it can enhance the democratic process, and there is even some infor- 
mation that is made public but that should be kept temporarily secret. For ex- 
ample, the exit polls conducted by the news media during an election reveal 
the likely results before some citizens have had a chance to vote and thereby 
may influence their decisions in ways that seem inappropriate. This kind of pub- 
licity distorts the process of accountability. 

So how should we decide whether temporary secrecy is justified or not? Is 
there a general principle that might help officials and citizens focus their inevi- 
table arguments about particular cases? Any such principle should have two 

I For contemporaneous editorial comments on the secret deliberations, see "Health Team Needs 
Breathing Room," St. Louis Post-Dispatch, 31 March 1993; and "Let's All Be Health Care Insiders," 
New York Times, 13 March 1993. 

11 The first federal court ruling was American Association of Physicians and Surgeons, Inc., v. Clin- 
ton, Civil Action No. 93-0399, 11 March 1993, 813 F. Supp. 82, 1993 U.S. Dist. 
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parts: a secret is justified only if it promotes the democratic discussion of the 
merits of a public policy; and if citizens and their accountable representatives 
are able to deliberate about whether it does so. 

The first part of the principle is simply a restatement of the value of ac- 
countability. The second part is more likely to be overlooked but is no less es- 
sential. Secrecy is justifiable only if it is actually justified in a process that itself 
is not secret. First-order secrecy (in a process or about a policy) requires sec- 
ond-order publicity (about the decision to make the process or policy secret). 

The requirement of second-order publicity is a sensible resolution of the 
dilemma of accountability for many cases, but there are some kinds of cases it 
does not handle well. The first are policies or practices in which the accountabil- 
ity is essentially context-sensitive. These are cases in which the controversial 
element of the policy is specific to the case, cannot be revealed without un- 
dermining the policy, and has irreversible effects. In such cases, giving advance 
approval of the general type of the policy or counting on retrospective review 
are not adequate forms of accountability.1" 

It seems perfectly acceptable for a city council to approve the use of un- 
marked police cars while keeping the specific times and locations secret. But 
consider the case of a covert operation run by the Drug Enforcement Adminis- 
tration (DEA) in Texas in the late 1980s. The DEA routinely allowed local 
police officials to claim that they had seized illegal drug shipments, even though 
the shipments were brought into the country by DEA's own undercover 
agents.12 The practice was designed to protect the identity of the agents who 
were acting as middlemen for South American drug traffickers and to allow the 
investigations to continue, but to stop the drugs from reaching distributors in 
the United States. The practice was evidently effective and became public only 
after reporters began to have suspicions about the inflated numbers of drug 
arrests. DEA officials argued that the practice was carefully limited and had 
been effective in serving an important goal that Congress had approved in gen- 
eral terms. But the absence of any prospective accountability for the method 
(as distinct from the goal) of the policy is still troubling. If we believe that this 
and similar undercover operations are necessary, we have an unresolved con- 
flict between secrecy and accountability in all cases of this kind. 

TRANSPARENCY: How THICK IS THE VEIL? 

The other general type of case that the proviso of requiring second-order pub- 
licity does not handle takes us to the other dimension of secrecy-transparency 
(how thick the veil is). Here the problem is that publicizing the practice or policy, 
making it explicit even in general terms, tends to undermine it. These are cases 

" On the difficulties with these forms of accountability, see Dennis F. Thompson, Political Ethics 
and Public Office (Cambridge, MA: Harvard University Press, 1987), 22-31. 

12 Associated Press, "U.S. Looking Into Undercover Drug Manipulation," New York Times, 29 No- 
vember 1988. 
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in which second-order publicity about a policy would destroy its first-order ef- 
ficacy. Democratic accountability requires transparency, but some policies and 
process require obscurity. 

The form of secrecy at issue here, rarely discussed in the literature, is par- 
tial: it lies somewhere between deep concealment and full disclosure. Such se- 
crets are not completely concealed because their content may be widely known 
or could be widely known. But their content is not made explicit, and its not 
being made explicit is necessary for the policy's being effective. We might think 
of such partial secrets as tacit silences: things that are better left unsaid. There 
are at least three kinds. 

Excuses and Nonenforcement 

The first kind of partial secret or tacit silence can be illustrated by the feature 
of the administration of the criminal law. Jeremy Bentham once proposed a 
scheme that he thought would maximize both the deterrence and humanitarian 
aims of the criminal justice system."3 As a good utilitarian, he did not like capital 
punishment, but he thought that the threat of capital punishment was some- 
times necessary to deter serious crimes. His solution: the law should prescribe 
death by poison for certain crimes; the poison would be given to the convicted 
criminal in public, and after he collapsed and was carried away, he would be 
given an antidote. The criminal would of course have to be told that the penalty 
for revealing this secret was death by poison-without any antidote. The same 
would go for the officials who were in on the secret. 

Like many of Bentham's schemes, this is not the most sensible solution to 
the problem, but it reveals in an only slightly more extreme form some features 
in the administration of our contemporary criminal justice system that many 
legal scholars and jurists defend. This is the phenomenon of what is called 
"acoustic separation"'4 (or in terms of the metaphor here it could be called "dif- 
ferential transparency"). 

On this view, most particular laws imply two kinds of rules: conduct rules, 
which tell citizens that if they engage in certain conduct, they will be punished 
in certain ways; and decision rules, which tell officials how to apply the conduct 
rules. In a system that is purely transparent, one that completely satisfies the 
publicity principle, the decision rules as well as the conduct rules would be 
known to all citizens. But in our current system, there is an acoustic separation 
between the citizens and officials: citizens hear only the conduct rules, not the 
decision rules. Following the metaphor of transparency, we could say: they can 
see through only the part of the veil that covers the conduct rules. 

An example comes from the law of excuse-the excusing or mitigating fac- 
tors that are considered in applying a law to a particular individual. "Ignorance 

13 Shirley Letwin, The Pursuit of Certainty (Cambridge, UK: Cambridge University Press, 1965), 173. 
14Meir Dan-Cohen, "Decision Rules and Conduct Rules: On Acoustic Separation in Criminal 

Law," Harvard Law Review 97 (January 1984): 625-677. 
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of the law is no excuse." Most people (and many officials) evidently believe 
that this is a prevailing rule in our legal system. They believe that the court 
decisions and statutes do not allow ignorance of the law as an excuse for break- 
ing the law. But that does not seem to be the case. According to certain authori- 
tative, though not widely publicized, commentaries, there are so many excep- 
tions to the excuse that it hardly expresses a rule at all. Ignorance of the law is 
in fact quite often accepted as a legitimate excuse. You may be excused, for 
example, if the charge is based on a regulation instead of a statute, if the charge 
is based on an omission rather than an action, or if you relied on an authorita- 
tive source for your information even if the source was mistaken.15 

These exceptions have developed because in many cases it is clearly unfair 
to punish someone who really did not know that he was breaking a law. We 
usually hold people morally responsible only for their intentional actions and 
therefore think that punishment is justified only if they knowingly or at least 
negligently commit an offense. But if it were generally known that one could 
avoid punishment by claiming ignorance of the law, some people would not 
only try to feign ignorance of the law, but also would have an incentive to culti- 
vate legal ignorance. 

Similar considerations apply to imposing penalties of many different kinds 
in administrative proceedings, whether the parties are citizens outside govern- 
ment or civil servants inside the agency. The Environmental Protection Agency 
(EPA) and the Internal Revenue Service (IRS) do not reveal exactly what 
kinds of excuses have worked well in the past. In many cases, the agencies sim- 
ply do not enforce the rules when the violations fall beyond a certain (unpubli- 
cized) threshold. Complete transparency would require publicizing these 
thresholds, and other facts such as that the agency usually gives a warning, per- 
haps even two warnings, to violators of a particular rule before taking any fur- 
ther action. But both citizens and employees would be less likely to violate the 
rules in the first place if this fact were left somewhat unspecified. 

Thus, publicizing the stricter conduct rule while obscuring the more lenient 
decision rule resolves what would otherwise be a difficult dilemma. It mitigates 
the conflict between two important values-deterrence and fairness. Although 
the acoustic separation is not complete-the veil does not totally obscure the 
decision rules to citizens-we should be glad (the proponents of acoustic sepa- 
ration say) that the decision rule is not more generally known. It is fortunate 
that the exceptions to the conduct rule that ignorance of the law is no excuse 
are not more widely publicized. 

But if this concession to obscurity-this sacrifice of transparency-mitigates 
this conflict in the law, it exacerbates the more general democratic conflict in 
the dilemma of accountability. Differential transparency is not a desirable prac- 
tice in a democracy, and should not be encouraged even if it is to some extent 
inescapable. It is undesirable for at least three reasons. 

15 Ibid., 645-48. 
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One problem with acoustic separation is that it tends to be self-defeating 
over time. The rationale for the exceptions to general rules (like "ignorance of 
the law is no excuse") is that they make the law conform more closely to our 
ordinary notions of morality (in this case the principle that people should be 
punished only for intentional wrongdoing). But if the exceptions are developed 
over time in unpublicized cases by administrators and judges, they may begin 
to diverge from common morality, or at least citizens will have no assurance 
that they conform to it. Public deliberation seems to be a precondition for keep- 
ing the exceptions secret in the first place. 

A second problem with acoustic separation is that because in practice it can 
never be complete, some citizens will penetrate the barrier and use the informa- 
tion, while other citizens cannot. Large corporations and individuals who can 
afford regularly to consult lawyers can use their inside knowledge of the deci- 
sion rules to their advantage. The unfairness of this advantage is especially evi- 
dent in the areas of tax and environmental law: the internal enforcement guide- 
lines of the IRS or the EPA (what excuses are accepted, what levels of violation 
are ignored, what conduct triggers investigations) may not always be publi- 
cized; but some corporations and individuals can still find out what they are and 
use their knowledge to their own advantage. 

Finally and more generally, any attempt in a democracy to send differential 
messages to different publics about general policies as fundamental as criminal 
justice is likely to miscarry. The audience with the most to lose or the most to 
gain usually gets the real message first, and the general public is the last to 
know. The American criminal justice system sends a different message to the 
public than it does to criminals, but with just the opposite effect from what Ben- 
tham or the advocates of acoustic separation intend. Similarly, the administra- 
tive law system may send a different message to well financed and well con- 
nected lobbyists than it does to ordinary citizens. 

To convince the public that they are vigorously fighting crime, politicians 
enact popular get-tough measures on crime-longer prison terms, mandatory 
sentences, and capital punishment for more crimes. But without adequate insti- 
tutional support for these measures (such as police and prosecutors to enforce 
the laws, judges and juries prepared to impose the sentences, and prisons to 
house adequately the convicted criminals), the measures are not likely to re- 
duce crime and may even merely result in more plea bargains, more parole, and 
fewer convictions. The system tells the criminal on the street that, despite the 
public rhetoric, the actual risk of getting caught, let alone serving a long term, 
is not high. Acoustic separation-differential transparency-of this variety not 
only fails to promote genuine accountability but also defeats its own policy aims. 

Compelled Silence 

The second kind of case in which transparency is transgressed carries the partial 
secrecy of excuses and nonenforcement a step further. In those cases just exam- 
ined, the discrepancy between what the law says and how it is enforced is par- 
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tially secret or at least obscure, and therefore the prohibited practice is indi- 
rectly kept secret too. In the kind of case to be considered next, the law 
explicitly requires that the practice be secret, and the prohibited conduct be- 
comes illegal only if it is revealed. 

This is the current policy on gays in the military: the so-called "don't ask- 
don't tell" regulations proposed by the Clinton administration in 1993, en- 
dorsed by Congress, and upheld by the courts.16 The military is no longer per- 
mitted to ask applicants for military service their sexual orientation and cannot 
investigate their sexual orientation unless they receive "credible information" 
about it from other sources. At the same time, gays are not permitted to dis- 
close their orientation. They may go to gay bars, designate their partners on 
insurance forms, and take other similar actions; but they may not announce to 
anyone that they are gay. If they do, they are subject to discharge and other 
penalties. 

Notice that this is different from laws that protect rights of privacy. In the 
policy on gays, the conduct is prohibited even if it takes place in private and 
even off-duty. To make clear that the law is not neutral on the question of the 
legitimacy of the conduct itself, the House added to the Pentagon order the 
statement "homosexual conduct in the military is unacceptable."17 

Defenders of the policy describe it as a compromise between the needs of 
the military and the rights of a disadvantaged minority. Most if not all of the 
dangers that the military says homosexuality causes can be avoided if gays keep 
their orientation secret. The military presumably is worried that the presence 
of openly gay soldiers will make close-quarter living as on shipboard more dif- 
ficult and create some ambivalence in the camaraderie that fighting units re- 
quire. The rights of gays are also partially protected: they can serve in the mili- 
tary if they are discreet about what they say and what they do. Gays now serving 
in the military are better off than they were under the previous policy; and ac- 
cording to one report, most were indeed pleased by the new policy, though of 
course "their joy [had to be] savored quietly" in private.18 

But as with many compromises, this one does not please most people on 
either side of the controversy. Those sympathetic to the military think that it 
undermines combat readiness, and those sympathetic to gays still find it dis- 
criminatory. Much could be said against the policy, but the relevant points here 
relate specifically to its lack of transparency. 

Notice first, however, that the policy is not vulnerable to the objection that 
it breaches democratic accountability in the way that some similar policies 
might. For example, many government-financed hospitals and HMOs implicitly 
allow physician-assisted suicide, presumably with the tacit approval of their 

16 "Gay Rights in the Military: The Pentagon's New Policy Guidelines on Homosexuals in the Mili- 
tary," New York Times, 20 July 1993. 

17 Clifford Krauss, "With Caveat, House Approves Gay-Troops Policy," New York Times, 29 Sep- 
tember 1993. 

18 Thomas L. Friedman, "Gay Rights in the Military," New York Times, 21 July 1993. 
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doctors and most citizens of the community but contrary to existing law. The 
practice is tacitly permitted as long as no one talks about it openly, which means 
that most citizens or their representatives have not had a chance to vote for or 
against permitting the practice. In contrast, the "don't ask-don't tell" policy 
on gays in the military has been the subject of ample deliberation and has been 
openly endorsed in a democratic process. This was possible because the policy 
itself is public. The policy does not require that any of its essential features be 
secret, only the specific conduct of certain individuals. The policy thus seems 
to be an example of partial secrecy or nontransparency that is consistent with 
democratic accountability. 

But the lack of transparency still creates problems for accountability. The 
policy inevitably leaves a great deal to the discretion of individual military offi- 
cers to decide what is to count as "telling" and what is to count as "credible 
information" sufficient to launch an investigation. Given the nature of the pol- 
icy, this discretion is likely to be exercised in private at least in the initial stages. 
But there have been accusations that some officers have abused this discretion 
by undertaking investigations without sufficient evidence. It would seem then 
that greater accountability, a degree of publicity at least within the government, 
is necessary. Yet the more public this process becomes (even within the mili- 
tary), the consequence is the same as if the accused himself did in fact "tell." 
He is now known to be gay. The lack of transparency brings about a deficiency 
in accountability-not for the policy itself but for its application. 

The policy has further problems of accountability. The pressure toward si- 
lence drives not only homosexual activity underground but also activities and 
discussion about the effects of the policy. The secrecy the policy requires makes 
it harder to find out how the policy is actually working: whether for example it 
is discouraging gays from entering the military, how unpleasant it is making 
their life once in service, whether the suppression of gay identity is worse for 
military effectiveness than open toleration would be. Much of what citizens and 
legislators need to know in order to judge whether to continue the policy or to 
change it over time is not easily accessible, because so much of the operation 
of the policy lies behind a less than transparent veil. 

Political Hypocrisy 

One of the most common charges in contemporary political debate is hypocrisy, 
the alleged contradiction between what officials try to make the public believe 
about how they act and how they actually act. Hypocrisy involves pretending 
that one's "motives and intentions and character are irreproachable when [one] 
knows that they are blameworthy. "19 The force of the charge thus depends on 
the private conduct being less known, or at least less acknowledged, than the 
public conduct. Otherwise, the pretense would be obvious, and the charge 
would be one of simple inconsistency. 

19 Judith Shklar, Ordinary Vices (Cambridge, MA: Harvard University Press, 1984), 47. 
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Accountability might seem to require exposure of hypocrisy, and under 
some conditions and to some extent it does. When an official is in charge of 
enforcement of drug policy but is addicted to crack, or when a politician op- 
poses legislation to protect gays against discrimination but engages in homosex- 
ual activity, the exposure helps make a point that is relevant to citizens' judg- 
ment about how well the official is doing his or her job. But as the most astute 
analysts of hypocrisy have emphasized, anti-hypocrisy can often do more dam- 
age to the democratic process than the hypocrites do.20 It focuses political de- 
bate too much on motives instead of actions, makes compromise more difficult, 
and can intensify class and racial antagonism. Some of these effects also under- 
mine accountability itself. 

If the partial secrecy that supports this individual hypocrisy is sometimes 
desirable, it is much less justified in the case of a more insidious form- 
institutional hypocrisy.2" This form involves a disparity between the publicly 
avowed purposes of an institution and its actual performance or function. This 
disparity often develops over time as an institution comes to serve purposes 
other than those for which it was established. In some cases, no one is deceived 
and no harm is done to the democratic process. The Electoral College may have 
once been supposed to provide an additional forum for democratic delibera- 
tion, but most citizens today would be more than surprised if the electors de- 
cided to conduct a serious debate about the merits of the candidates and cast 
their votes according to their own best judgment. 

But in other cases the divergence between the official purpose and the ac- 
tual function is not so open and the consequences not so benign. In some- 
especially those involving almost any agency that can claim to be protecting 
national security-the institutional hypocrisy is often deeply deceptive. The 
National Security Council (NSC) is supposed to provide the president with an 
independent source of advice and control over the conduct of foreign policy. 
When it becomes a tool for evading congressional oversight, as it did in the 
Iran-contra affair, an appeal to its official purpose constitutes institutional hy- 
pocrisy that has serious consequences for the democratic process. Lt. Col. Oliver 
North and Admiral John Poindexter tried to justify their congressionally unau- 
thorized use of the NSC by arguing that the Boland amendment banned only 
operational agencies from intervening in the conflict in Nicaragua. The NSC, 
they said, is merely a planning and advisory agency.22 They thus exploited the 
official purpose of the institution while using it for illegitimate purposes. The 
disparity was part of the cause as well as the consequence of the damage to the 
democratic process. 

20 Ibid. 

21 Dennis F. Thompson, "Hypocrisy and Democracy" in Bernard Yack, ed., Liberalism Without 
Illusions (Chicago: University of Chicago Press, 1995), 173-90. 

22 Theodore Draper, A Very Thin Line: The Iran-Contra Affairs (New York: Hill and Wang, 1991), 
25-26, 33-37, 344. 
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In the case of institutional hypocrisy, we should generally resolve the di- 
lemma in favor of accountability and expose the partial secrets. Criticisms of 
systematic discrepancies between intention and action in governmental agen- 
cies can help set the agenda for institutional reform. The critics who charge a 
federal regulatory agency with serving the interests of the industries it is sup- 
posed to regulate more than the interests of the citizens it is supposed to serve 
can not only identify the need for reform but can indicate the form it should 
take. The long-term legitimacy of these and other such institutions depends on 
establishing more coherence between their official purposes and their actual 
practices. 

But notice that the demand for exposure of institutional hypocrisy is not 
always consistent with the exposure of individual hypocrisy. Not only does the 
preoccupation with individual hypocrisy distract attention from the institu- 
tional form, it also may interfere with its exposure. Institutional hypocrisy and 
individual hypocrisy are not only distinct but often opposed. Institutional hy- 
pocrisy is sometimes made possible by the absence of individual hypocrisy. 

Oliver North was not a hypocrite in any conventional sense. He did not 
believe that his motives or intentions were reproachable. He could not be ac- 
cused of acting out of self-interest in any of its usual disreputable forms. He 
believed in his cause and believed that he was serving both his president and 
his nation in carrying out his scheme to trade hostages for arms to Iran and 
divert some of the proceeds to the contras in Nicaragua. He was not even trying 
to make himself appear better than he thought he was, since he believed that 
if most citizens fully understood what he was doing they would consider him a 
hero. Had North been a conventional hypocrite, he would not have been so 
successful in enlisting others in support of his cause and thereby in effecting 
the institutional hypocrisy that should count as his gravest wrong. His main 
moral fault was not that he failed to be true to himself, but that he failed to be 
true to those to whom he was accountable. In his individual sincerity, he created 
and sustained an institutional hypocrisy. 

Thus, democratic accountability may be better served by paying less atten- 
tion to the individual and more to the institutional form of hypocrisy. Both are 
in a sense partial secrets, and thus both create a potential dilemma of account- 
ability; but the moral discrepancies in their individual conduct that officials re- 
fuse to acknowledge are often not so damaging as the functional divergences 
in institutional goals that they try to obscure. 

CONCLUSION 

Democratic accountability does not require unconditional publicity in the con- 
duct of democratic government. Secrecy of various kinds is sometimes justified 
and even desirable in a democracy. But it is justified only under carefully speci- 
fied conditions, which ensure that the secrecy itself is subject to democratic ac- 
countability. 
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The first part of any justification requires second-order publicity: the deci- 
sion to keep a decision or policy secret should be made publicly. Further, it may 
not be sufficient to have procedures for deciding whether particular decisions 
or practices should be public. It may also be necessary to design procedures for 
deciding whether decisions about these decisions should be public. (It is usually 
not necessary or desirable to carry this logic to some nth order publicity.) 

The requirement of second-order publicity takes care of most cases of tem- 
porary secrecy, but it does not handle so well the important but neglected cases 
of partial secrecy. The challenge here is to provide procedures for acknowledg- 
ing partial secrets without undermining the policies they support. The only fea- 
sible solutions seem to be either to rely on representatives who can be trusted 
to review in private the policy and its application, or to conduct public debates 
in general terms without revealing the specific nature of the policy. That neither 
of these alternatives usually provides adequate democratic accountability is a 
further reason to seek ways to promote transparency in the design of the gov- 
ernment institutions and the making of public policies. 

The dilemma of accountability poses a choice between either abandoning 
a policy or weakening responsibility for it. The dilemma cannot always be re- 
solved because it is inherent in the theory and practice of democratic govern- 
ment itself, or at least any democratic government in which citizens would wish 
to adopt policies that cannot be promptly disclosed or processes that are not 
fully transparent. But public officials and political institutions can diminish the 
damage to democratic accountability by making sure that temporary secrets do 
not become permanent and that partial secrets do not become total.* 

* An earlier version of this article was presented at Rice University in April 1997, and I am grateful 
to Larry Temkin and his colleagues there for their valuable comments. I have also benefited from 
discussion of some of the arguments in this paper with Arthur Applbaum, Amy Gutmann, Larry Les- 
sig, and the late Judith Shklar. 
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