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A Critique of Three Objections
to Physician-Assisted Suicide

Dan W. Brock

In June 1997 the U.S. Supreme Court reversed decisions in the Ninth
and Second Federal Circuit Courts of Appeals that had held that state
laws prohibiting physician-assisted suicide (PAS) in Washington and New
York, respectively, were unconstitutional.1 The decisions left states free
to craft policy on PAS and to prohibit it, as most states now do, or to
permit it under one or another regulatory system, as Oregon now does.2

While I believe there is a plausible constitutional argument that can be,
and was, made for a constitutionally protected liberty interest in deter-
mining ‘‘the time and manner of one’s death,’’ as the Ninth Federal Cir-
cuit Court’s opinion put it, the present Supreme Court has made clear
that it does not accept any such broad right. Some commentators, as well
as more than one of the justices, have interpreted the Court’s decision
as leaving open the possibility of accepting a more narrowly framed right
to physician-assisted suicide in the future, but for now the principal focus
of efforts to secure such a right will return to the states, either through
referenda or legislative action, where it had been before the two circuit
court opinions.

There are several political and policy advantages to returning the
issue to the public and to legislatures at the state level. First, any change
in public policy to permit PAS will now occur much more gradually than
it would have had the Supreme Court upheld one or both of the two
federal circuit court opinions, thereby striking down prohibition of PAS
in all states. For what many citizens and health professionals see as a radi-
cal and dangerous change in public policy that threatens the well-being
and even the lives of many Americans, it is reasonable to use the ‘‘labo-
ratory of the states,’’ introducing the practice into one or a few states at
a time. If the practice has as bad consequences and unavoidable abuses
as many of its opponents fear, a gradual introduction of the practice will
limit their scope and enable the practice to be carefully studied, and its
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abuses and harms identified. Possible changes in regulatory or other
mechanisms that would reduce those harms and abuses then can be
identified, or, instead, the prohibition of PAS can be restored.

Second, there is often a significant political cost in the Court’s forc-
ing a radical change on a highly divisive policy issue like PAS. While ju-
dicial review is clearly part of our overall democratic tradition, the Su-
preme Court is by intent the branch of government least subject to
democratic control and accountability. When the Court forces radical
change on such an issue, as it did, for example, with Roe v. Wade on abor-
tion, its legitimacy to force such change is seriously questioned by many
citizens.3 If the issue must be fought through legislative or referenda pro-
cesses, the result is more likely to be accepted as the will of the majority
and, to that extent, legitimate, even by those who oppose the change.
Moreover, since public opinion polls have consistently shown that a ma-
jority of Americans favor terminally ill patients having access to assistance
in dying from their physicians, it should be possible to win these changes
over time through democratic processes. This is not to say, of course, that
the courts should not protect unpopular or highly controversial consti-
tutional rights of individuals—doing so is one of their central functions.
Court review to uphold constitutional rights is intended to place a limit
on democratic majorities and that is in part why I believe it should have
upheld at least one of the two federal circuit court decisions. My point is
only that there can be a heavy political cost in its playing this role, as the
continuing deep social and political divisions over abortion make clear.
Moving more slowly through more democratic processes can reduce that
political and social cost.

Third, had the Court found that outright prohibition of PAS was not
constitutionally permissible, it would, without doubt and correctly, still
have found that the states have a legitimate interest in regulating the
practice. The result would have been litigation extending not just over
years, but probably over decades, about what regulation is compatible
with individuals’ constitutional right to PAS. Now well into the third de-
cade since Roe v. Wade, such litigation is one reason why abortion re-
mains such a prominent and divisive force in American politics. We have
paid a heavy social and political cost for securing the right of women to
safe and legal abortions. I should not be misunderstood on this point—
in the case of abortion, that cost was clearly worth paying. In the case of
PAS, where the right to refuse life-sustaining treatment effectively se-
cures the right to determine the time and manner of one’s death for
most patients, the cost of not upholding a right to PAS is much less than
the cost to women of not securing the right to abortion would have been.
A calculus of the social costs of upholding constitutional rights is not, of
course, the proper basis for deciding whether there are such rights—I
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mean only to note the lesser social and political costs of democratic leg-
islation over judicial imposition on a deeply divisive issue of this sort.
When the Court imposes a deeply controversial position, even when the
position is supported by most citizens, one result can also be to under-
mine the legitimacy of the Court in the eyes of many citizens.

Fourth, if the right to PAS is a constitutionally protected right, it
would be hard to restrict it to the class of persons to which even most of
its supporters want to limit it. Most referenda and legislative proposals
from supporters of PAS would limit it to terminally ill adults who are
competent to make their own health care and other decisions. For deci-
sions about life-sustaining treatment, the courts have consistently held
since Quinlan that patients do not lose their rights when they become
incompetent.4 Instead, surrogates, typically close family members, are
entitled to decide for them, exercising so-called substituted judgment,
that is, making the decision the patient would have made in the circum-
stances that obtain were the patient competent.5 Moreover, many court
decisions have also made clear that the right to refuse life support is not
restricted to terminally ill patients but is the right of all patients. If a
constitutional right to PAS were grounded in the same fundamental
rights and principles that ground the right to forgo life support, it would
be difficult, if not impossible, to restrict the right to competent, termi-
nally ill patients. Moreover, the reasoning that would ground a constitu-
tional right to PAS, such as that of either the Ninth or Second Federal
Circuit Courts, would likely support a right to voluntary-active euthana-
sia (VAE) as well, on the grounds that restricting the right to patients
able to take the last physical action of using a lethal medication or other
lethal process would impermissibly discriminate against patients unable
to do so for themselves. But extending the right to PAS to patients who
are not terminally ill and who are no longer competent, with decisions
made either by advance directive or by a surrogate, and to VAE as well as
PAS, would greatly enlarge the class of patients who might receive PAS
or VAE and increase the risks that PAS or VAE was not what the patient
would have wanted. Such a broadened practice would unquestionably
have greater potential for abuse and would probably not be supported
by a majority of the public. If there is no constitutional right to PAS,
however, the states can permissibly extend PAS to some persons, for ex-
ample, terminally ill and competent adult patients, but not to others, in
making reasonable policy judgments about the risks and benefits of dif-
ferent alternative practices and policies.

In the foreseeable future the debate about PAS will be principally a
moral and policy, not a constitutional, debate, and referenda or legisla-
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tive efforts will be at the state level. Though the Supreme Court’s deci-
sion was a federal decision on the constitutional issue, it did signal what
some of the central issues will continue to be in that debate. I believe the
Court’s reasoning, as well as that of many opponents of PAS, on several
central issues, is either confused or unpersuasive, and I will try to estab-
lish that here for three of those issues. The Court had accepted in its
Cruzan decision, at least for the purpose of addressing Missouri’s proce-
dural and evidentiary requirements for surrogate decision making, that
there is a constitutionally protected liberty interest in deciding about
and forgoing life-sustaining treatment.6 Moreover, in the two PAS cases,
Rehnquist’s majority opinions, as well as some of the concurring opin-
ions, endorsed the treatment of patients’ pain even when that would has-
ten the patient’s death; indeed, one commentator has argued that the
Court in effect endorsed a constitutional right to palliative care.7 The
Court’s endorsement of palliative care extended to the practice of some
hospice programs known as terminal sedation, in which the patient is
sedated to the point of unconsciousness when necessary to relieve his
pain, and then treatments, including nutrition and hydration, are with-
held causing the patient’s death.8 Given these positions, a central part of
the Court’s task, as of opponents of PAS generally, was to distinguish PAS
from forgoing life support and palliative care that hastens death. Each
of these three objections to PAS on which I will concentrate concerns
one central aspect of those distinctions. While the Court, of course, ulti-
mately was making a constitutional argument, it appealed to moral dis-
tinctions and claims in doing so, and my concern here as well is with the
moral issues, though I interpret these as including arguments about what
would be morally justified public policy about PAS. Briefly, the objections
of the Court and other opponents of PAS on which I will focus are three:

1. Forgoing life support is justified by the right to bodily integrity
and against unwanted bodily invasion, whereas this right pro-
vides no justification for PAS.

2. PAS is morally wrong because it involves intending the patient’s
death, whereas, in forgoing life support and palliative care that
hastens death, the patient’s death is not intended.

3. The potential for abuse and other harmful consequences is
much greater with PAS than with forgoing life support and pal-
liative care that hastens death.
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Of course, each of these claims is much more complex than this
simple statement of them indicates, and their evaluation is hardly simple.
But it is useful to state them initially in this simple unqualified form be-
cause that displays most directly their intuitive appeal. To succeed in the
public and professional debate about public policy on PAS, supporters
of PAS must succeed in undermining the considerable intuitive appeal
that these three claims have to many people. That is what I shall attempt
to do here.

THE RELATION BETWEEN FORGOING LIFE SUPPORT AND
PHYSICIAN-ASSISTED SUICIDE

Most opponents of PAS, and even some of its supporters, consider it very
different morally from forgoing life support.9 There is little controversy
that competent patients are morally and legally entitled to decide about
any life-sustaining treatment and to have it withheld or withdrawn if they
choose. Surrogates of incompetent patients, likewise, are entitled to give
or refuse consent for any life-sustaining treatment, though there is con-
troversy about the scope of their discretion and the proper evidentiary
requirements regarding the patient’s wishes. When life support is for-
gone, the patient’s imminent death is often as certain as it is from PAS,
though, in other cases, whether the patient will survive without the treat-
ment is uncertain. A common account of the underlying moral values
that ground the consensus regarding patients’ rights to refuse life sup-
port is that this right respects patients’ self-determination or autonomy
and reasonably supports patients’ well-being.10 Here, I understand self-
determination to consist in making important decisions about one’s life
for oneself and according to one’s own values or conception of a good
life. It is through the exercise of self-determination, and through the
respect of it by others, that people take control over and responsibility
for their lives. When competent patients make informed and voluntary
decisions to refuse life support, those decisions will also typically be in
accord with their own well-being. When patients are competent, they will
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have adequate capacities to understand the nature of the decision they
face and to make a reasoned choice. When patients are informed, they
will have available, typically from their physician, understandable infor-
mation about the risks and benefits of different treatment alternatives,
including the alternative of no treatment. When patients’ choices are
voluntary, they will be based on patients’ own values, not coerced or ma-
nipulated to serve someone else’s interests or someone else’s view of what
would be best for the patient. Together, these three standard require-
ments of informed consent and refusal ensure that the patient’s decision
regarding treatment reasonably promotes his or her well-being.11

Some would challenge whether a decision to end one’s life could
ever forward one’s well-being. Once a patient dies, the person he once
was no longer exists with a well-being of any sort, and there could be no
improvement in the patient’s well-being from his death. But the consen-
sus that has developed about patients’ rights to refuse life support rec-
ognizes that patients’ quality of life sometimes becomes so poor that they
reasonably judge the best life possible for them with treatment to be
worse than no further life at all. In those circumstances, although the
patient’s well-being is not improved by death, the patient’s condition
is a state worse than death, and, therefore, dying is not contrary to
the patient’s well-being. When patients’ continued life is no longer a
benefit to them but has become unwanted and a burden, these same
values of patient self-determination and well-being can support PAS
when a competent and informed patient freely asks for it. From this
patient-centered perspective, the same underlying moral values of pa-
tient self-determination and well-being that ground the consensus about
patients’ rights to refuse life-sustaining treatment also support patients’
access to PAS from a physician willing to provide it. From the patient’s
perspective, forgoing life support and PAS can each be means to the
same end of the patient’s death. Each is subsumed by the same moral
and legal right that the Ninth Circuit Court endorsed, the right to deter-
mine the time and manner of one’s death. Why, then, do forgoing life
support and PAS seem to many people so different morally? There are
two perspectives from which this question can be addressed—that of the
patient and that of the physician.

In the next section of the article, I will pursue the role of intent in
differentiating forgoing life support from PAS from the standpoint of the
physician and what he or she does in each case. In this section, I will
pursue why, from the perspective of the patient, despite the common,
patient-centered values underlying the two practices, the right to refuse
life support has seemed to many to be both different and weightier mor-
ally than any right to PAS. One central reason many would give is that I
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have mischaracterized the fundamental moral basis of the right to refuse
treatment. When we formulate that basis correctly, we will see that it does
not also lend support to PAS. The right to refuse life support, it is said,
like the more general right not to be treated without one’s informed
consent, derives from the right of bodily integrity, that is, the right to be
free from unwanted physical intrusions. It is this more narrow right to
bodily integrity, not a broad right to determine the time and manner of
one’s death, or an even broader right to self-determination, that is the
moral and legal basis of the right to refuse life support. This right to
bodily integrity would be violated if patients’ rights to refuse treatment
were not respected and physicians were to impose treatment on patients
without their consent. By contrast, if physicians refuse their patients’ re-
quest for PAS, then, as Frances Kamm has put it, physicians do nothing
to the patients; patients are simply left alone and nothing unwanted is
imposed on them.12 Thus, the refusal to respect patients’ rights to forgo
life support would violate their right to bodily integrity, whereas the re-
fusal to accede to their request for PAS does not violate that right but
simply leaves patients as they were; in the former case, the violation of
patients’ bodily integrity would make them worse off, whereas, in the
latter case, physicians’ refusal of patients’ requests for PAS makes the
patients no worse off than if the physicians had never existed.

This first way of putting the appeal to bodily integrity also involves
rejecting the appeal to self-determination to ground the right to refuse
life support. However, a second version of the bodily integrity appeal
grants that a right or interest in self-determination supports forgoing
both life support and PAS, but adds that only respecting patients’ deci-
sions to forgo life support is supported by a second right to bodily integ-
rity. Thus, forcing unwanted treatment on patients would do two wrongs,
violate patients’ rights to self-determination and rights to bodily integ-
rity, whereas refusing patients’ requests for PAS would do only one
wrong, violate patients’ rights to self-determination. Thus, even granting
that self-determination supports patients’ rights both to forgo life sup-
port and to PAS, they remain morally distinguishable, and this is re-
flected in the widely accepted absolute right to refuse life support,
whereas even proponents of PAS defend only a more limited right to
obtain PAS from a willing physician. This second version of the appeal to
bodily integrity serves opponents of PAS less well than the first, since self-
determination might be sufficient to ground a right to PAS even without
the second appeal to bodily integrity.

An argument along the lines of the first version above of the appeal
to bodily integrity was an important component of Rehnquist’s majority
opinions in the two PAS cases, and it is common in much thinking on
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these issues. Rehnquist specifically rejected the Ninth Federal Circuit
Court’s attempt to ground a right to ‘‘determine the time and manner
of one’s death’’ in the Supreme Court’s earlier decision in Casey which
endorsed a right of individuals to make their own decisions about mat-
ters ‘‘involving the most intimate and personal choices a person may
make in a lifetime.’’ 13 Rehnquist argued that the Supreme Court’s deci-
sion in Cruzan did not ground the right to refuse medical treatment in
any general right to personal autonomy, which might then be argued to
include the Ninth Circuit’s right to determine the time and manner of
one’s death. Instead, the right to refuse life support articulated in Cruzan
was derived from the narrower right to physical integrity, which implies
no general right to determine the time and manner of one’s death, nor
specific right to PAS. Rehnquist argued that it was a mistake to take the
argument in Casey as showing that because a number of liberty interests
that are constitutionally protected could be brought under a general in-
terest in personal autonomy, then any liberty derivable from personal
autonomy is likewise constitutionally protected.

I want to challenge both versions of the appeal to bodily integrity to
distinguish a right to refuse life support from a right to secure PAS from
a willing physician. The claim that not respecting a refusal of treatment
involves forcing an unwanted physical intrusion on the patient, whereas
not respecting a supposed right to PAS only leaves the patient alone and
forces nothing on the patient, is misleading. If a physician leaves a pa-
tient alone who wants life support withdrawn or wants PAS and needs it
to end her life, the physician in each case forces the patient to continue
to endure an existence that the patient finds intolerable and that the
physician could enable the patient to avoid. If the state by law forbids a
willing physician to withdraw life support or to provide PAS to a patient
who wants it, the state likewise forces the patient to endure an existence
the patient finds intolerable. Just as with PAS, in those cases of refusal of
life support in which doing so is the patient’s means to bring about a
wanted death, what the patient wants to avoid, and what would be forced
on her if her right to refuse life support were not respected, is also an
existence the patient finds intolerable. But there are two deeper reasons
for doubting whether the right to refuse life-sustaining treatment can be
grounded in either of the two versions distinguished above of the appeal
to a right to bodily integrity. First, I suggest there is no independent
moral right to bodily integrity; that right is itself grounded in an ap-
peal to self-determination. If this is correct, then the first version of the
appeal to bodily integrity will fail because rejecting the appeal to self-
determination rejects the very basis of any right to bodily integrity. More-
over, bodily integrity is properly understood not as a second right in ad-
dition to a right to self-determination, making two wrongs when refusals
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of life support are not respected, but as a consideration bearing on the
relative moral importance of the appeal to self-determination in the case
of refusals of life support. Second, I argue that the right to bodily integ-
rity cannot be the moral basis for the right to refuse life support because
the latter right is just as strong when bodily integrity would not be vio-
lated by imposing treatment.

I turn to the first of these two reasons for doubting the appeal to
bodily integrity as the basis for the right to refuse life support. It is not
obvious on its face and without argument that there is an independent
moral, or perhaps even legal, right to bodily integrity and, in particular,
to be free from unwanted physical intrusions. How might we explain and
justify that right? The most natural explanation is that our morality and
laws take seriously the distinction between individual persons and the
right of each person to have substantial control over and responsibility
for what happens to him or her. Since persons are embodied individuals,
and anything that happens to our bodies happens to us, one important
component of this personal control concerns what is done to our bodies.
If we own anything, it has been said, we own our bodies, though our
relationship to our bodies is even closer than that of ownership, which
assumes a distinction between the owner and what is owned. Thus, if
individuals should have significant control over their lives and what is
done to them, this should include what is done to their bodies. The idea
is that individuals should have a protected sphere of control or sover-
eignty in which they cannot be interfered with without their consent, and
that control over what is done to one’s body is a core of that sphere.

If something like this is the moral basis for a right to bodily integrity,
then that right does turn out to be grounded in a broader right of self-
determination or personal autonomy. This means that it is inconsistent
to appeal to the right to bodily integrity while rejecting its moral basis in
self-determination, as the first version of the argument I distinguished
above does, and also that other liberties equally well grounded in per-
sonal autonomy should have comparable moral importance. This is not
to say that every decision that might be subsumed under a right to self-
determination or personal autonomy has equal moral importance and
equal claim to protection from interference by others. There are at least
three bases relevant to forgoing life support and to PAS for according
differential moral importance to different exercises of personal au-
tonomy and choices about one’s life.

First, we distinguish personal choices generally, just as we distin-
guish choices regarding medical care in particular, according to whether
they are made by a competent or incompetent individual, that is, an in-
dividual with or without decision-making capacities.14 The autonomy of
young children to make significant choices is not respected because they
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lack the requisite decision-making capacities that would warrant respect-
ing their choices. Likewise, the effects of disease and other conditions
can erode or destroy the decision-making capacities of previously com-
petent adults. The restriction of PAS to competent adults reserves it to
the sphere in which we do respect individuals’ autonomy, just as deci-
sions by competent patients to forgo life support are commonly thought
to be more morally binding than are decisions by surrogates for incom-
petent patients to do so.

Second, even for competent persons, not every decision about their
lives is of equal significance. Some decisions, such as whom to marry,
whether to have children, or what career to pursue have deep and far-
reaching impact, while others, such as what to have for lunch or whether
to drive or walk to work, are of transitory and little significance. The
deeper and more far-reaching the impact of a decision on the course and
nature of one’s life, the stronger its claim to be respected on grounds of
personal autonomy. The appeal to bodily integrity can be understood as
signaling a significant physical effect of an action on an individual, and
hence the relative importance of personal autonomy regarding that ac-
tion; this is quite different from its signaling a second independent
moral right. When and how a person’s life ends determines the conclu-
sion to his or her biography, the end to the particular course that the life
has taken, and we want the end of our lives to fit, and be fitting to, what
has gone before. The common talk of ‘‘death with dignity’’ signals the
importance to most people of their lives ending in a manner consistent
with how they have sought to live their lives, with the dignity they have
brought to the rest of their lives. The assistance of others, either in for-
going life support or in assisting in suicide, can sometimes be necessary
to avoid a death that would degrade and stain the life that came before it.

Third, a person’s decisions have a weaker claim to being respected
and not interfered with on grounds of personal autonomy, the more sub-
stantial the impact of those decisions on the legitimate interests and
rights of others. Our lives typically are deeply intertwined with those of
others, and so our deaths in turn typically deeply affect others. But the
deepest impact of people’s death on others who love them is usually the
loss of the loved one him or herself, and neither prohibiting PAS nor
denying patients’ control over life support can prevent the ultimate
death and loss of loved ones. When loved ones are deeply negatively af-
fected by how someone dies, not just that they died, it is typically because
the process of dying is hard and bad for the one who died, an affront to
the life it ended. Both forgoing life support and PAS, however, do not
create, but are typically sought to avoid, such a death. The effects on
loved ones of a patient’s decision to forgo life support or to employ as-
sisted suicide are likely to be positive, not negative, bringing a release to
the patient from intolerable suffering, though PAS’s illegality has made
it hard to gather data on this point. In each case, then, these three factors
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that give greater or lesser weight to particular exercises of personal au-
tonomy support giving substantial weight to respecting a dying patient’s
choice either to forgo life support or to employ PAS.

The second reason to doubt whether a person’s moral right to refuse
life-sustaining treatment is grounded at the deepest level by a right to
bodily integrity can be seen by imagining treatments that do not invade
bodily integrity, and so whose resulting imposition on patients would not
involve forced physical intrusion on the patient. Consider three exam-
ples. First, in some cultures with radically different beliefs about the
causes of illness than those of modern Western medicine, illness is seen
as a sign of bad spiritual forces affecting the ill person. The ‘‘treatment’’
then needs to be a sacrifice or spiritual ritual, performed by the ill person
or by others, that need not involve a physical intrusion. Assume that
these treatments worked, in the sense that they prevented the deaths of
persons with otherwise life-threatening illness, but that they left the ill
persons with limitations on the quality of their lives comparable to those
from more familiar physically intrusive life-sustaining treatments, like re-
nal dialysis or respirator support. And assume that these spiritual treat-
ments have risks, together with their prospects for extending lives, simi-
lar to our physically intrusive life-sustaining treatments. The idea is that
these spiritual treatments have benefits and risks, together with impacts
on quality of life, comparable to our more familiar physically intrusive
life-sustaining treatments. For example, a patient with end-stage renal
disease experienced regular periods during which his ability to move
about was limited comparably to that of a person undergoing hemo-
dialysis (i.e., for a similar number of hours on a similar number of
days, he lacked the energy to move about). We can even imagine that,
comparable to typical anxiety about being physically violated from a
medical treatment, the patient experiences anxiety about being ‘‘spiri-
tually violated’’ from the spiritual treatment. The only significant dif-
ference between our familiar medical treatments and these spiritual
treatments is that the medical treatments are physically intrusive; what-
ever undesirable effects the physical intrusions have on patients’ quality
of life is matched by comparable undesirable effects from the spiritual
treatments.

Second, sometimes treatment of a patient’s condition involves no
physical intrusions or ingestions of any substances but, instead, only a
restriction on activities, for example, a condition requiring protracted
bed rest. Such treatment involves no intrusion or violation of bodily
integrity but instead restricts the patient’s freedom to move about and
to engage in his or her usual activities. For example, suppose a life-
threatening heart condition required the patient to give up any activities
that involved significant physical exertions; this is the treatment, or a
part of the treatment, for the patient’s heart condition that keeps it from
threatening his or her life.
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Third, suppose a treatment, whether curative or preventive, re-
quires changes in the patient’s environment instead of physically intru-
sive changes to the patient’s body; instead of surgery or medications, the
patient must be protected from contact with organisms or substances
present in the normal environment. A real-world example was the so-
called bubble boy in Texas some years ago with a severely compromised
immune system who had to remain in a protective chamber that isolated
him from the normal environment. The restrictions of his treatment
were comparable to those imposed by many life-sustaining treatments,
although they were not physically intrusive. We can even imagine less
restrictive environmental interventions (e.g., a portable bubble) where
the patient’s disease still leaves him or her with an extremely poor quality
of life, comparable to that of many patients who refuse more familiar
physically intrusive life-sustaining treatments.15

It might be objected that all of these treatments are physically intru-
sive. To take the example of spiritual treatments, if those treatments
work and have risks and burdens, they must affect the diseases and physi-
cal conditions of patients. But if they affect the internal physical condi-
tion of the human body, they must be physically intrusive and, therefore,
must violate bodily integrity. Now it is correct, of course, that these spiri-
tual treatments must have physical effects on the body, but their doing
so is not sufficient to violate bodily integrity except on an implausibly
broad notion of bodily integrity. If I speak to you or move across your
field of vision, I create physical changes in your brain, but I do not violate
or even affect your bodily integrity. Even if hearing me speak or seeing
me risks so upsetting you as to cause you physical harm, I do not violate
your bodily integrity. The notion of physical or bodily integrity is not a
precise one—open-heart surgery affects it; radiation treatment to re-
duce a tumor affects it, although it does not ‘‘break the skin’’; merely
taking an x-ray probably does not affect bodily integrity (although it may
violate privacy if done without consent); but passing across someone’s
field of vision does not affect bodily integrity. The mere fact that a spiri-
tual treatment, such as offering a sacrifice or performing a ritual for an
ill person, must have physical effects to be effective or might carry risks
or burdens for the ill person, is no reason to believe that it affects or
violates bodily integrity.

Is there any reason to believe that patients would not have a right to
decide about and to refuse any of these three non–physically intrusive
life-sustaining treatments? Is there any reason to believe that patients
would not have just as strong a right to decide about these life-sustaining
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treatments as about physically intrusive medical life-sustaining treat-
ments? Finally, is there any reason to believe that the ground of each
right is not essentially the same—that individuals’ personal autonomy or
self-determination entitles them to decide about undertaking a treat-
ment with particular benefits and risks, and about whether the best life
possible for them with the treatment is sufficiently poor to be worse than
no further life at all? I believe the answer to each of these three questions
is no. The fundamental moral ground of the right to decide about and
to refuse life-sustaining treatment is not physical integrity but, rather,
personal autonomy or self-determination, specifically regarding how and
when one either dies or has one’s life sustained. And this ground typi-
cally applies equally to PAS as to forgoing life-sustaining treatment.

DOES INTENT MORALLY DISTINGUISH
FORGOING LIFE SUPPORT FROM PAS?

Many opponents of PAS, including many medical and health profession-
als, cite the difference in intent as the fundamental moral difference be-
tween forgoing life support and PAS. In withholding or withdrawing life
support, the physician’s intent, it is said, is to respect the patient’s wishes
and the patient’s right to give or refuse consent to treatment; the physi-
cian does not intend the patient’s death. Whereas, in PAS, opponents
argue, the physician intends the patient’s death, and that is held to be
morally impermissible, or at least incompatible with the norms and goals
of the medical profession. It is controversial whether intent has the
moral weight supposed by this line of reasoning, and I shall briefly sug-
gest at the end of this section an alternative account of the moral per-
missibility of, and responsibility for, taking life that does not rely on in-
tent.16 But first I want to assume that opponents of PAS are correct in
stating that intent has the moral importance they suppose and then pur-
sue whether it can be used to distinguish PAS from other morally accept-
able actions that hasten death in medicine.

Even most supporters of the moral importance of intent grant that
no fully adequate theoretical account of the distinction has been offered;
I rely on cases in which what is or is not intended is not controversial,
although it will not always be possible to do so.17 Nevertheless, a few brief
points about the nature of intent are needed. Proponents of the moral
importance of intent, for example, as it functions in the doctrine of
double effect, typically distinguish the end that an agent seeks to bring
about and the means taken to that end, from the foreseen but unin-
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tended consequences of the particular means taken to reach a particular
end.18 The end and the means together are what an agent intends, and
these are both distinguished from the foreseen but unintended conse-
quences of what the agent does. Very roughly, an agent’s end can be
determined by a counterfactual test—it is what the agent aims at, seeks
in acting to bring about, and would be disposed, other things being
equal, to take further steps to bring about if it were not attained. The
means are what an agent does because he believes them to be causally
necessary or sufficient on the particular causal path taken to achieve his
end. The foreseen but unintended consequences are those consequences
that the agent foresees will (are likely to/might) occur as a result of what
he does to achieve his end but that do not causally contribute to achiev-
ing the end. Much unresolved complexity lurks in these distinctions,
both theoretical complexity in the analysis of the distinctions, together
with practical complexity and uncertainty about how to apply them in
particular cases. However, as already noted, I hope to restrict my discus-
sion largely to applications of the distinctions which are not controver-
sial. Can intent morally distinguish forgoing life support from PAS?

First, consider decisions by patients, carried out by their physicians,
to withhold or withdraw life support. In some cases, the patient’s intent
may be only to avoid an unacceptably burdensome treatment, hoping
that she will be able to continue to live without it; she does not intend
her death. But in other cases, the patient’s intent may be to die because
her suffering and life have become intolerable to her. The means she
takes to this end is to have her life support withdrawn. Some patients are
quite explicit about their intent to die—they want life support with-
drawn because they are ready and want to die. But, interestingly, few
people who hold that it is impermissible to intend death argue that the
patient’s decision is morally wrong in this latter kind of case, or that,
consequently, it need not be respected. Public policy is clear that patients
are entitled to refuse life support, whether or not they intend their own
death in doing so.

The debate about PAS and intending death, however, usually fo-
cuses on the permissibility of the physician’s intending the patient’s
death. What is the physician’s intent who respects her patient’s decision
to forgo life support? Whether or not the patient intends her own death,
the physician’s intended end may be only to respect her patient’s wishes
and her patient’s right to decide about treatment; withholding or with-
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drawing treatment is her means to that end. Her patient’s death is not
intended but is only the foreseen and unintended consequence of re-
specting her patient’s wishes by removing treatment. But, in other cases
of forgoing life support, physicians sometimes do intend their patients’
death. Intentions are often complex, and people can have multiple in-
tentions in performing a particular action. For example, you might offer
to give a friend a ride home after work with the intent of paying back a
favor you owe her, having some company for the trip, and getting some
information from her about a mutual acquaintance; all three aims are
part of your intended end in offering the ride.

Likewise, a physician’s intentions may be complex when she com-
plies with her patient’s decision to stop life support—she may not only
intend to respect her patient’s wishes but also intend her patient’s death
because she believes that removal of life support will provide an easier
and more dignified death than her patient would otherwise have and so
is in her patient’s interest. In one survey of physicians, 39 percent said
that the patient’s death was one of their intentions in sedating patients
while withholding or withdrawing life support.19 Notice that the physi-
cian who withholds or withdraws life support can intend her patient’s
death, believing, for example, that this will provide her patient with a
better death than the patient would otherwise have, whether or not the
patient herself also intends her own death. Thus, if it is always morally
impermissible for physicians to intend their patients’ death, then physi-
cians withholding or withdrawing patients’ life support is often morally
impermissible. Yet there is little controversy, moral or legal, that physi-
cians may, indeed must, respect and carry out their patients’ decisions to
forgo treatment. There should be equally little controversy that it cannot
always be morally impermissible for physicians to intend their patients’
death.

In assessing the moral permissibility of physicians intending their
patients’ death, we need to consider another form of hastening death in
which intent is commonly thought to play a crucial role—giving medi-
cations, usually morphine, to relieve patients’ pain in doses that also risk
hastening their death. It is here that the doctrine of double effect has
had its most prominent application in end-of-life care. Sometimes, the
dosages of pain medications necessary to relieve adequately a patient’s
pain, especially patients in the end stages of some forms of cancer, must
be raised to levels increasingly likely to cause respiratory depression re-
sulting in the patient’s death. Supporters of double effect argue that the
physician’s intention is only to relieve the patient’s pain by administering
necessary dosages of pain medications, foreseeing but not intending that
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this may hasten the patient’s death. Likewise, the patient who requests
these pain medications intends only the relief of his pain, not an earlier
death. Both the physician and the patient, however, are prepared to as-
sume the risk of an earlier death, if necessary to relieve the patient’s pain,
if the earlier death is seen as a lesser evil than the untreated pain.

But here, too, just as with decisions to forgo life-sustaining treat-
ment, matters are not always so simple. When increasingly large doses of
morphine are administered to relieve the pain of dying patients, neither
the physician nor the patient need view the earlier death as an evil; one
or both may and sometimes do view it as in the patient’s interest and
hope that it occurs. Do they then intend the earlier death as well as the
pain relief? An argument that they do not relies on the connection be-
tween what one intends and what one is committed to bringing about. If
an earlier death was also an intended end of the administration of mor-
phine, physicians would, if necessary, continue increasing the dosage
even after pain had been adequately relieved until respiratory depres-
sion and death occurred. Since they generally do not do this, so the ar-
gument goes, earlier death is not one of their intentions. But this objec-
tion is indecisive. The physician may hope and intend that the patient
dies from the administration of morphine necessary to relieve the pa-
tient’s pain but be unwilling to increase the dosage beyond that level if
death does not occur, because the law does not permit doing so, and
because he is unwilling to risk civil or criminal legal sanctions to achieve
his end of the patient’s death. The patient, too, may hope and intend to
die from the administration of the morphine but not want more than is
necessary to relieve his pain because he does not want to put his physician
at legal risk in order to achieve his death. Both the physician and patient
may aim at and intend the patient’s death, as well as the relief of the
patient’s pain, when morphine is administered at levels necessary to re-
lieve the patient’s pain. Thus, when medications used to relieve pain also
hasten death, a context in which the doctrine of double effect has tradi-
tionally been thought to have its most secure home in the care of dying
patients, and if intending death is never morally permissible, then in those
cases in which physicians intend both relief of pain and death, their ac-
tions must be condemned. As with forgoing life support, the widespread
consensus that, with the patient’s consent, administering adequate pain
medication is always morally permissible, even when it risks hastening
death, is incompatible with the view that intending the patient’s death is
never morally permissible. Before turning to the question of intentions
and PAS, it is worth briefly taking up one other form of end-of-life care.

Terminal sedation is the practice used in some hospice care pro-
grams for patients whose pain has proved recalcitrant to standard mea-
sures of pain control. Here, the patient is sedated to the point of uncon-
sciousness when necessary to relieve pain, and then other medications
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and treatments, usually including nutrition and hydration, are withheld
until the patient dies. This practice is generally considered legally per-
missible since each of its two components, the administration of medi-
cations necessary to relieve pain together with the withholding or with-
drawing of life-sustaining treatments, are widely agreed to be, with the
patient’s consent, morally permissible. Yet it is not plausible to claim that
the patient’s death is not intended in terminal sedation. Perhaps death
is not intended when the patient is sedated to unconsciousness, but once
that has been done it is hard to see why all treatments, including nutri-
tion and hydration, are withdrawn, unless the intent is to produce death.
Once the patient is unconscious, neither treatment nor the patient’s con-
dition can result in suffering or burdens to the patient any longer. The
only reason for withdrawing treatment at that point appears to be to
cause the patient’s death. Once again, intending the patient’s death is
within the accepted practice of medicine and the care of dying patients.

Finally, I turn to the role of intentions in PAS. When patients use
means provided by their physician to end their lives, for example, lethal
doses of barbiturates or other medications, they do intend their own
deaths. Whether death is their intended end because further life has be-
come unwanted, or death is the means taken to avoid intolerable suffer-
ing, death is intended by the patient. Studies have shown that patients
who seek PAS have a variety of motives for doing so, most commonly a
desire not to be a burden to others, fears of loss of independence, and
poor quality of life, but, in all these cases, their own death is intended.20

I exclude here ‘‘suicidal gestures’’ in which the intent is thought not to
be to end one’s life but to seek help for one’s condition; these are likely
to be much less frequent in PAS than in other suicide attempts.

What are the intentions of physicians who furnish patients who re-
quest them with the means to end their lives? Do they always intend their
patients’ deaths? This question is more difficult than it first may appear.
Without question, often physicians may provide means for PAS to their
patients, intending that they be used by their patients to end their own
lives because they believe that their patients’ desires to die should be
respected and/or that an earlier death by this means is in their patients’
interests. I have already noted that people may have multiple intentions
in performing an action and that, in particular, physicians may have mul-
tiple intentions in caring for their dying patients. When physicians pro-
vide their patients with the means to commit PAS, they may have other
intentions besides the patients’ death: they may intend to relieve pa-
tients’ anxieties about having to suffer intolerable pain at the end of life;
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to give patients choice and a greater feeling of control about when and
how they will die; to prevent premature forgoing of life support by pa-
tients fearful they will later lose control over their dying, and so forth.21

Do physicians, nevertheless, always also intend their patients’ deaths
when they give them the means to commit PAS? Contrary to what might
at first be thought, I believe the answer is no. Suppose a physician gives
a prescription for enough sleeping pills to be lethal to a patient who has
requested them to commit PAS. The physician may firmly hope and be-
lieve that the patient will not fill the prescription and use it to end her
life but, instead, will only have her anxiety relieved about losing control
over her dying by having the prescription or pills in her possession.
Whether or not the physician’s belief is correct about whether the patient
will use the means, should we say that the physician intends them to be
used to end the patient’s life? The fact that the physician acknowledges
that there is a chance that the patient will use them to end her life seems
insufficient to establish that the physician intends that they be so used.

To see this, suppose an adolescent asks his parents for money that
he can use to take a very dangerous trip that he knows they oppose be-
cause of the dangers. His parents know it is very important to him that
they show him that they believe he has sufficient maturity to make this
decision for himself and that they will support his decision. They hope
and believe, however, that if they do so, he will in the end decide on his
own that the trip is too dangerous and not take it. They give him a check
as a sign of their support but urge him not to go, hoping and believing
that he will decide not to go. Do they intend that he take the trip? They
do intend to show him that they respect his maturity and will support his
decision, but, whether or not he decides to go, they do not intend that
he take the trip, despite having provided him the means to do so. They
recognize that there is a chance that he will use the means they have
given him—the check—to take the trip, but they do not intend that he
do so. Or consider a physician who releases a patient who has been in-
voluntarily hospitalized for suicidal depression, believing that the patient
now is no longer at serious risk for suicide, though recognizing that there
is still some chance that the patient will commit suicide after being re-
leased. If the physician turns out to be mistaken in her judgment and the
patient does commit suicide once released from the hospital, no one
would then claim that the physician intended that the patient commit
suicide, despite the fact that she gave the patient the means—release
from the hospital—to do so. So there will be some cases in which a phy-
sician may provide a patient with the requested means for PAS, but still
not intend that they be used and not intend the patient’s death, whether
or not the patient in fact uses them to commit suicide.
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What can we conclude about physicians intending their patients’
death in end-of-life care? First, even if it is always wrong for physicians to
intend their patients’ death, it does not follow that their giving patients
the means to end their lives is always wrong, since physicians need not
always intend the patient’s death when they do so. Second, if it is always
morally wrong for physicians to intend their patients’ death, then we
have seen that some cases of forgoing life support and of relieving pain
when it risks hastening death, as well as probably all cases of terminal
sedation, are morally wrong. But I do not believe that most opponents of
PAS will accept that conclusion, nor do I believe they should. While I
cannot pursue the general question in any detail here, the view that in-
tending death is always wrong, while foreseeing but not intending it can
be morally permissible, constitutes a problematic and, in my view, mis-
taken account of the morality of taking life and of the responsibility for
doing so. As in other areas of medicine, physicians are morally respon-
sible for both the intended and the foreseen but unintended conse-
quences of what they do. Death is not always an evil for dying patients
and intending it is not always morally impermissible. Instead, on the al-
ternative view I favor, intending death is wrong when it violates a pa-
tient’s right not to be killed; this view gives central importance to the
patient’s consent, which the doctrine of double effect that focuses on the
physician’s intentions ignores. In each of the kinds of cases of intending
the patient’s death by physicians that I have considered in this section, it
is the competent patient’s assessment of the benefits and burdens of al-
ternatives which grounds his or her free and informed consent to what
the physician does that makes the physician’s action not a violation of the
patient’s right not to be killed and, therefore, morally permissible, not
whether the death is intended.

DOES THE POTENTIAL FOR ABUSE MORALLY DISTINGUISH
FORGOING LIFE SUPPORT FROM PAS?

The potential for abuse of a legally permitted practice of PAS is probably
the most serious concern of many, if not most, opponents of PAS, and it
certainly played a significant role in the reasoning of the majority opin-
ion, as well as some of the concurring opinions, in the Supreme Court
decisions about PAS. Some versions of this concern invoke the familiar
slippery slope argument that proposals for legalizing PAS are only the
first step in what would be an ever-expanding practice of killing patients,
a practice that would move far beyond justifiable bounds. There are both
empirical and moral issues in the assessment of this argument against
PAS. One empirical issue is the degree to which safeguards surrounding
a practice of PAS would limit unjustified use of it. A second empirical
issue is the likelihood that the practice would be unjustifiably expanded
over time, for example, as a result of a weakening of respect for human
life, to permit PAS in circumstances in which we now believe it would be
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wrong. A third empirical issue is whether or not the practice of PAS
would be more likely to be abused than the currently accepted practice
permitting forgoing of life support.

There are two central moral issues in the assessment of the potential
for abuse. The first asks which cases of PAS would be morally justified
and which would be morally wrong and count as abuses. The second is
the degree of importance or seriousness of both the good and bad con-
sequences of different public policies regarding PAS. All policy options
regarding PAS and other forms of end-of-life decision making and care
have both good and bad consequences, and the evaluation of any policy
option requires assessing the relative moral importance of both.

These empirical and moral issues with bearing on the potential for
abuse of different policy options regarding PAS are uncertain and con-
troversial. There are no direct data on the first two empirical issues and
the only related case from which inferences are often drawn regarding
likely experience in the United States—the experience over the last de-
cade or so in the Netherlands, where PAS and VAE, though not strictly
legal, are legally tolerated under certain conditions—is itself highly con-
troversial.22 The third empirical issue is difficult as well, despite the fact
that a legally permissible practice of forgoing life support exists in the
United States, since there are no systematic studies of which I am aware
that focus on abuses in decisions to forgo life support; abuses would be
difficult to study in any event, since they would generally be illegal be-
haviors which there would be strong incentives to hide, although anony-
mous surveys could avoid this difficulty to some extent. Regarding the
two moral issues, plainly there is widespread and deep moral disagree-
ment both about which cases, if any, would be justified and which would
constitute abuses, and even more disagreement about the relative moral
importance or seriousness of the various good and bad consequences of
different policy options. All this means that the objection to permitting
PAS because of its potential for abuse cannot be decisively settled, but I
believe there are nevertheless strong reasons to be skeptical about it and
in particular, to be skeptical that PAS would be more easily and seriously
abused than forgoing life support.

Consider first the fundamental, though rarely articulated, assump-
tion underlying the potential-for-abuse objection to PAS. That assump-
tion is that the practices with limited potential for abuse are the forgoing
of life support, pain relief that hastens death, and, perhaps, terminal se-
dation, whether the decisions are made by competent patients or the
surrogates of incompetent patients; whereas the potential for abuse is

538 Ethics April 1999

22. Paul F. VanDerMaas, Gerrit VanDerWal, Ilinka Haverkate, et al., ‘‘Euthanasia,
Physician-Assisted Suicide, and Other Medical Practices Involving the End of Life in the
Netherlands, 1990–95,’’ New England Journal of Medicine 335 (1996): 1699–1705.



much greater with PAS and even greater with VAE. As already noted,
determining which cases to count as abuses is itself controversial, but the
importance widely accorded to informed consent and advance direc-
tives, at least in the case of forgoing life support, pain relief that hastens
death, and terminal sedation, suggests wide agreement that decisions
should follow the patient’s wishes; decisions which conflict with what pa-
tients do or would want are abuses. The same standard is implicit in the
potential abuses typically cited by opponents of PAS, which are subtle or
unsubtle pressures for PAS that the patient does not or would not want.
If this is roughly the correct standard for what constitutes abuses, then
even in the absence of data there is strong reason to believe that the
common assumption about which practices are most subject to abuse is
mistaken. Instead, the important distinction for the potential for abuse
is between those practices in which the competent patient makes the
decision for him or herself and other practices in which the patient is
incompetent and someone else must decide for the patient. A number
of studies have documented that neither physicians nor family members
can reliably predict patients’ preferences regarding end-of-life care in
the absence of explicit and specific discussion with the patient.23 Even
when surrogate decision makers attempt only to determine what the pa-
tient would have wanted, they will often fail to do so correctly. Moreover,
when surrogate decision makers have conflicts between their own inter-
ests or desires, or the interests or desires of others about whom they care,
and those of the patient, we can expect further conflicts between their
decisions and what the patients for whom they are acting would have
wanted. This supports a strong presumption that the point at which the
potential for abuse increases substantially in end-of-life care decisions is
when surrogate decision makers must decide for incompetent patients
instead of competent patients deciding for themselves. And, of course,
this means, in turn, that PAS (and even VAE) are among the end-of-life
decisions and practices less subject to abuse than are decisions by surro-
gates for incompetent patients to forgo life support, use pain relief that
may hasten death, or employ terminal sedation. But are there other rea-
sons for thinking that, despite this presumption, overall, PAS would be
more subject to abuse than these other widely accepted practices of sur-
rogate decision making in end-of-life care?

One very important factor affecting the potential for abuse of any
practice is what safeguards are erected to guard against the abuses most
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feared and likely. Proposals for model legislation to permit PAS, as well
as the proposal that was adopted by referendum in the state of Oregon,
typically have substantial safeguards.24 They include that the patient be:

an adult;
diagnosed to be terminally ill (i.e., likely to die within six months,

even with treatment);
suffering from an unbearable and irreversible physical illness or

condition;
informed about his or her diagnosis, prognosis without treatment,

possible treatment alternatives that might improve that progno-
sis, along with their risks and benefits (typically with a required
evaluation of the patient by a second physician to confirm the
diagnosis and prognosis, and documentation and witnessing of
the discussion with the patient);

offered other available alternatives, in particular, hospice care and
other palliative services that might improve the patient’s condi-
tion and change the desire for PAS;

evaluated for competence by a qualified mental health professional,
in particular, to ensure that the patient’s decision for PAS is not
the result of treatable clinical depression;

making an enduring (e.g., with a waiting period of one or two weeks
from the first request until the means for PAS are made available
to the patient) and voluntary (free from undue influence) re-
quest for PAS;

reported to regulatory authorities, in a manner that protects patient
confidentiality while permitting oversight of the practice, as hav-
ing requested and received PAS.

Safeguards like these would not eliminate all potential for abuse of
PAS—no set of safeguards could do that, and no practices in the real
world are guaranteed to be free of all possible abuse. But the status quo
(in which PAS is generally illegal) is not free of abuse either. One abuse
of current public policy is that in all the states, except Oregon, that pro-
hibit PAS, PAS still occurs, but not openly and without any safeguards,
such as those above, to control its practice. And if we compare the prac-
tices of forgoing life support, using pain medications that may hasten
death, and terminal sedation, whether decisions are made by a compe-
tent patient or by a surrogate for an incompetent patient—in no state
are any of the formal safeguards listed above in use, although all of these
other practices, like PAS, also result in the death of the patient. This is
further reason to believe that PAS would be less, not more, subject to
abuse than these other widely accepted practices. Opponents of PAS,
nevertheless, often point to the Netherlands, where there are a signifi-
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cant number of cases in which somewhat less restrictive safeguards are
not fully adhered to, as evidence that these safeguards would be ineffec-
tive in the United States.25 The opponents are correct in stating that the
safeguards would not be fully effective, but it is difficult to see why they
would not at least reduce the potential for abuse with PAS to a level be-
low current levels for other practices that also result in death but lack
any comparable safeguards.

Opponents also argue that the potential for abuse would be greater
with PAS than with forgoing life support and pain relief that may hasten
death because many more people would be at risk of receiving PAS since
it would not be restricted to patients receiving some form of life support.
But this is mistaken for at least two reasons. First, if PAS is restricted to
the terminally ill, as it is in Oregon and in most of the proposals to legal-
ize it, this would substantially limit those eligible for it and limit as well
the amount of life that would be lost by any patient who did it; by con-
trast, patients can and do refuse life-sustaining treatment who are not
terminally ill and who sometimes give up many years of possible life. It is
difficult to know whether the potential pool of persons eligible for PAS
would be larger or smaller than the pool of patients eligible to refuse life
support. Second, and more important, we do know that in the Nether-
lands, where PAS and VAE have been permitted for more than a decade,
many times the number of patients die from withholding or withdrawing
life-sustaining treatment and pain relief that hastens death than from
PAS and VAE. In the 1995 update of the original Remmelink study of
1990, it was estimated that 2.6 percent of all deaths were the result of PAS
and VAE (and another 0.7 percent were from ending life without the
patient’s explicit request at the time at which life was ended), but 20.2
percent were from a decision to forgo treatment and another 19.1 per-
cent were from the use of opioids in large doses.26

Are there, nevertheless, features of PAS that would make it more
likely to be abused than decisions to forgo treatment or pain relief that
hastens death? Opponents of PAS who focus on the potential for abuse
typically cite several possible illegitimate motivations and incentives for
PAS. First, with over 40 million Americans now without health insurance,
many persons might choose PAS only because they cannot obtain ade-
quate health care at the end of life. Second, even for patients with health
insurance, there are well-documented and widespread inadequacies in
end-of-life care that could lead patients to choose PAS who would not do
so if they had access to higher quality end-of-life care; the widespread
failure to provide dying patients with adequate pain management and
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control is a special concern.27 Moreover, the availability of the ‘‘easier
out’’ of PAS might undermine society’s and physicians’ motivations to
improve the care of dying patients. Third, dying patients are often diffi-
cult and demanding to care for, are seen as the failures of medicine by
many health-care professionals, and are emotionally draining on family
members. Moreover, many dying patients are frail, frightened, vulner-
able, and in a poor position to assert their needs and interests. If PAS is
legalized, these factors could combine to lead to subtle manipulation or
pressuring of some patients to choose PAS who would not really want it.
Fourth, in an era of rapid growth of managed care in which cost contain-
ment dominates the health-policy agenda, PAS may be seen as a money-
saving alternative to very expensive care of critically ill and dying pa-
tients, further pressuring such patients to choose PAS. Each of these
concerns makes empirical claims for which data are scanty at best, yet
the scope and probability of the feared effects are crucial to the weight
they should be accorded; empirical research is at least as important
as philosophical analysis in responding to them. Nevertheless, we can
at least consider briefly whether they are more serious concerns about
PAS than about forgoing of life support and pain relief that may hasten
death.

The first two concerns, that patients without, and even with, health
insurance will only seek PAS because they cannot obtain adequate end-
of-life health care, are related. The safeguards proposed for PAS will pro-
vide some assurance that patients are informed about treatment and
other alternatives, such as hospice care, but they will not always assure
that those alternatives will be available and affordable. Some commen-
tators have argued that the threat of PAS being permitted will lead, or
already is leading, to strengthened efforts to improve end-of-life care, so
as to reduce the pressure to permit PAS and to ensure that if it is permit-
ted, few patients will choose it. However, we do know that even if PAS is
permitted only a very small proportion of dying patients will choose it;
consequently, we will still have to care for the vast majority of dying pa-
tients who do not choose it. All the reasons and motivations for profes-
sional and public concern to improve the care of dying patients, which
have generated a host of important initiatives now underway, will remain
in place. But there undoubtedly would be some patients who choose PAS
who would not do so if better end-of-life care were available to them, just
as there are now patients who forgo life support who would not do so if
better end-of-life care were available to them. This is clearly a strong rea-
son to improve the care of such patients, but is it also a strong reason to
oppose permitting PAS, as many opponents suppose? I believe it is not.
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Our failure to provide high quality end-of-life care for all dying pa-
tients creates a cruel dilemma for public policy which should be recog-
nized and acknowledged for what it is. Even if the many efforts now
under way to improve the care of dying patients all prove immensely
successful, there are two kinds of patients who will still prefer PAS. The
first are patients who, even with optimal end-of-life care, will still prefer
PAS because it best fits their view of a humane and dignified death; for
these patients PAS is genuinely the best alternative mode of dying, and
they constitute no policy reason for opposing PAS. The second kind of
patient would not prefer PAS if they could get better end-of-life care, but
since they cannot, they want PAS. What is the cruel dilemma that these
patients pose for public policy? On the one hand, policy makers’ or in-
dividual physicians’ reluctance to provide these patients with PAS is quite
understandable, knowing that they would not want it if they could get
better end-of-life care. On the other hand, we should be equally reluc-
tant to deny them the PAS they want and to make them endure a dying
process they find worse than an earlier death by PAS, on the grounds
that they would not want PAS if they could get better end-of-life care. To
those patients, the prohibition of PAS in effect says this: ‘‘You cannot
have the PAS that, in your circumstances, you quite reasonably want, but
instead must endure a dying process that you find worse than an earlier
death by PAS. Why? Because you would not want PAS if your care was
further improved, although it will not be.’’ To those patients, that is in-
deed a cruel death sentence. The resolution of this dilemma is not
simply to prohibit PAS, but both to galvanize efforts to improve the care
of all dying patients and to make PAS available to those patients for
whom PAS remains preferable to the best care available to them.

So the response to the first two concerns about abuse of PAS based
on limits in access to health care generally, or to adequate end-of-life
care in particular, is, first, that these may as easily lead patients to forgo
life support when they would not if better end-of-life care were available
and, second, that this concern regarding PAS does not support prohib-
iting it but, rather, both improving end-of-life care together with permit-
ting PAS for those patients for whom it remains the better and preferred
alternative.

The third and fourth concerns above are also related—they focus
on the medical, emotional, and financial burdensomeness of critically ill
and dying patients to their caretakers, families, and insurance plans, and
the incentives these others may consequently have subtly, or even overtly,
to manipulate or pressure them to accept PAS. Part of the answer to this
concern lies in the safeguards noted above that are designed to ensure
that requests for PAS are made without undue influence or pressure
from others. Since these go well beyond any current safeguards for de-
cisions to forgo treatment, it is hard to see why the burdens created by
dying patients should not, if anything, more easily and frequently lead to
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undue influence or pressure on patients or surrogates of incompetent
patients to forgo treatment than to choose PAS. And yet there are no
data to my knowledge to support that involuntary choices to forgo life
support are at all common, although they no doubt do sometimes occur.
There is little anecdotal evidence, much less any well-documented prob-
lem, of frail, fearful, and vulnerable patients now being pressured to ac-
cept earlier deaths than they wish, nor is there good reason to believe
that this would occur with PAS if it were permitted.

Finally, the financial concern that PAS would be a cost-saving alter-
native to high-quality care of dying patients is not well founded. A recent
paper, coauthored by a strong opponent and a strong proponent of PAS,
estimates the potential cost savings possible from the introduction of PAS
and concludes that the savings would be negligible and insufficient to
create strong incentives, within managed care plans, for example, to
pressure patients to accept PAS.28

There is one last aspect of the fear-of-abuse objection to PAS that I
want to pursue briefly. This is a specifically slippery-slope worry that, al-
though PAS would initially be restricted, for example, to competent ter-
minally ill adults with safeguards like those noted above, the practice
would soon be expanded and loosened beyond control, to VAE as well as
PAS, and to patients who are not terminally ill, to children and the men-
tally ill, to incompetent patients, either on the basis of their advance di-
rectives or of surrogates choosing for them, and ending, finally, with per-
sons for whom there is no longer any pretense that PAS or VAE serve
their wishes, imitating the Nazi euthanasia program to rid society of ‘‘use-
less eaters and burdens.’’ Slippery-slope worries of this sort represent dif-
ferent kinds of worries about abuse than those I have been considering
above because they do not claim the specific practices of PAS being pro-
posed would be seriously abused. Instead, they are commonly grounded
in two sorts of claims: first, that the logic of the arguments offered in
support of the restricted practice of PAS now proposed extends as well,
and so would be applied over time, to a much broader practice of killing;
second, that introducing even a restricted practice of PAS would erode
over time society’s respect for human life so that we would come to tol-
erate or accept an ever-expanding practice of killing.

Consider the first sort of claim, that the logic of the arguments of
supporters of PAS extends, for example, to nonterminally ill and incom-
petent patients, and to VAE as well as PAS. Moreover, opponents of PAS
point out, in the case of rights of competent terminally ill patients to
refuse life support, those rights have in fact been extended in this way to
nonterminally ill patients and to decisions based on advance directives
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or made by surrogates for incompetent patients, in each case in impor-
tant part because the logic of the initial arguments did apply more
broadly. I noted in the introduction to the article that had the Supreme
Court upheld a constitutional right of terminally ill patients to PAS, that
right might well have been vulnerable to challenges seeking to extend it
in exactly these ways. But left as public policy decisions for the states to
determine to whom and when, if at all, to make PAS available, states are
free to make their own reasonable assessments of the benefits and risks
of various extensions of PAS to broader classes of persons and/or to VAE.
Nevertheless, it is correct in my view that the fundamental moral princi-
ples and values that justify a restricted practice of PAS for competent,
terminally ill adults do apply more broadly, though not so far as some
opponents claim, and it is either a mistake or dishonest for supporters of
PAS to deny that in the hopes of avoiding the broader controversies.

But it need be neither a mistake nor dishonest to limit the argument
now, as I have done here, to the more restricted practice. Initially per-
mitting only the more restricted practice would be quite reasonable so-
cial policy in order to gain evidence about the degree to which it can be
adequately safeguarded and controlled. That evidence would be of fun-
damental importance in making any later policy judgments about the
wisdom of extending the practice more broadly. There is a moral cost in
restricting a practice of PAS to competent and terminally ill patients and
to permitting only PAS and not VAE. There are equally compelling moral
reasons for some nonterminally ill patients undergoing intolerable suf-
fering, for some patients who have lost the capacity to make their own
decisions but who clearly would have wanted actively to end their lives,
and for some patients unable to perform the last physical action of end-
ing of their own lives, all to have access to a broader practice of PAS and
to VAE. The restricted practice of PAS that I have been concerned with
in this section of the paper would deny PAS and/or VAE to some persons
when, considering only the individual cases, there are compelling moral
reasons to permit PAS and/or VAE. But if PAS is extended to nontermin-
ally ill patients, the seriousness and costs of abuses or mistakes increase,
and if VAE is permitted for incompetent patients based on their advance
directives or on their surrogates’ decisions, the risks of decisions that do
not reflect the true wishes of the patient increase substantially. The po-
tential risks of increased seriousness and frequency of abuse from these
extensions or expansions of PAS may or may not be too great to warrant
doing so. But even if the logic of the argument for the restricted practice
of PAS does extend more broadly, it is not unreasonable caution to wait
until we have experience with the more restricted practice before we
decide which, if any, additional steps we wish to take on the slope.

The other version of the slippery-slope worry is that any practice of
actively taking life, such as PAS, will inevitably erode respect for human
life and set us on a path toward ever wider killing. Only time and expe-
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rience with a practice of PAS could decisively refute this concern, but the
fundamental role of individual self-determination or autonomy in the
broad social movement over the last several decades in the United States
to secure for patients control over their dying, a movement driven prin-
cipally by patients and potential patients—that is, the public—is a for-
midable bulwark against heading down that feared path. Respecting the
self-determination of individual human beings in no way supports prac-
tices that would take the lives of persons against their wishes or because
doing so might serve the interests of others.

As I stated at the outset of this section, there is no denying the pres-
ence of widespread concern that PAS would be subject to much greater
abuse than are the currently accepted practices of forgoing life support,
pain relief that can hasten death, and terminal sedation. I have sug-
gested a number of reasons, however, why I believe that concern is not
well founded. Indeed, I would reiterate that abuse and mistake are more
likely in practices in which surrogates make decisions for incompetent
patients; concern to prevent abuse by erecting safeguards to protect pa-
tients might better focus there than on PAS.

CONCLUSION

I have not attempted in this paper to develop what I see as the main
positive moral argument in support of PAS; I have done that elsewhere
and have only alluded to it here in my discussion of the moral grounds
underlying the consensus about patients’ rights to forgo life support,
grounds which I believe extend to the support of PAS as well.29 Many,
perhaps even most, opponents of PAS do not deny that these moral
grounds can support PAS in at least some cases. Nor have I pursued the
fundamental moral issues in a general account of why and when taking
human life is morally wrong, except indirectly when I addressed the spe-
cific position that PAS is morally impermissible because it intends the
death of patients, although these issues certainly account for some of the
disagreement about PAS.

Instead, I have focused on what I believe are three of the most com-
mon and influential arguments against PAS. The first argument ad-
dressed one of the central reasons typically offered to differentiate a
right to forgo life support from a right to obtain PAS from a willing phy-
sician—that the former, but not the latter, follows from people’s right to
bodily integrity. I have tried to show that patient self-determination is the
more fundamental ground of the right to forgo treatment, not bodily
integrity, and it equally supports both practices. The second argument
addresses one of the most prominent moral objections, particularly from
physicians, against ever performing PAS—that it involves intending the
patient’s death, which is always morally impermissible. Here, my princi-
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pal response has been to show that this cannot differentiate PAS from
the other main forms of end-of-life decisions and care—including for-
going life support, use of pain medications that risk hastening death, and
terminal sedation—whose permissibility is quite correctly not signifi-
cantly controversial; all sometimes involve intending the patient’s death.
Moreover, some instances of PAS do not involve the physician’s intend-
ing the patient’s death. It is the patient’s free and informed consent, in
circumstances in which death is not an evil for the patient, that justifies
actions by physicians that cause or risk causing death, not whether death
is intended. The third argument is probably the most prominent objec-
tion to changing public policy to permit PAS, an argument made by
many who grant that some individual cases of PAS are morally justified—
a legalized practice of PAS would be subject to intolerable abuse. I have
argued that it is when someone else must make end-of-life decisions for
incompetent patients, as compared with decisions made by competent
patients themselves, that the potential for abuse increases substantially,
and this suggests that PAS (and VAE) is less, not more, subject to abuse
than surrogate decisions for incompetent patients to forgo life support,
to employ pain medications that risk hastening death, or to employ ter-
minal sedation. Yet virtually no one argues that these forms of surrogate
decision making are being intolerably abused. Moreover, I offered sev-
eral additional reasons to believe that PAS has less potential for abuse
than other forms of end-of-life decisions and care.

Each of these three arguments against PAS has been widely influ-
ential in the moral, legal, and policy debates about PAS, yet each is, in
my view, unpersuasive. Progress in changing public policy to permit PAS
depends, at this point in time, at least as much on undermining these,
and other, common objections to PAS as it does on reiterating the famil-
iar moral case in support of it.
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